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ABSTRACT. Inthe course of the second millennium, the Middle East’ s commerce with Western Europe
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commercid enterprisessmal and ephemerad. Second, certain European inheritance sysemsfacilitated large
and durable partnerships by reducing the likelihood of premature dissolution. The upshot isthat European
enterprises grew larger than those of the Idamic world. Moreover, while ever larger enterprises propelled
further organizationd trandformations in Europe, persgently smdl enterprises inhibited economic
modernization in the Middle East. The Middle Eadt’ s far-reaching commercid reforms of the nineteenth
century were meant to overcome the consequent crisis.
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If one challenge of the socid sciencesisto account for therise of the West,* another is to explain how the
|damic Middle East? became an underdeve oped region.® A mgor symptom of thisdeclinewasthat Mudim
merchants logt ground to Westerners, and eventudly aso to reigious minoritiesliving in their midst. By the
nineteenth century, when much of the Middle East fdll prey to European colonidism, theMudimroleinthe
region’ s trade with Western Europe had dlipped to insignificance.* Moreover, many lucrative components
of the Middle East’ s internd commerce had come to be dominated by local Chrigtians and Jews.®> While
these patterns were not uniform across places or sectors, thereis no serious disagreement over the generd
trends of interest here.

The nineteenth century saw the first systlemétic efforts to overhaul the Middle East’s commercia
infragtructure. Theseinvolved the replacement of Idamic ingtitutions with ones of Western provenance, so
they are aptly characterized as Westernization. One achievement of the period was the establishment of
secular commercid courts that placed commerce outside the jurisdiction of Idamic courts. Another was

the addition of joint-stock companies and corporations to the organizational forms available to

1 The West is a shorthand for Western Christendom.

2 For our purposes here, the Middle East includes, in addition to Turkey, Iran, and the entire
Arab world, Iberiawhile governed by Mudims and the Balkans while under Turkish rule.

3 For acritical survey of mgor explanations, see Kuran, “Idam and Underdevel opment.”

* Panzac, “Maritime Trade,” pp. 191-94, finds that in the late-eighteenth century Ottoman
exports to Europe as well as European imports into the Ottoman Empire were carried exclusvely on
European ships. He dso finds that most of the merchants who carried out thisinter-regiona trade were
European. For supportive statistics, see Issawi, “Entrepreneurid Class’; Indcik, “ Ottoman State,” pp.
48-54; and Panzac, Commer ce et Navigation.

5 |ssawi, “Entrepreneuria Class’; Eldem, French Trade, esp. chap. 8; and Panzac, “Maritime
Trade,” p. 193.



entrepreneurs, until then limited to proprietary operations, family ventures, and traditiond Idamic

partnerships. These Western-inspired reforms amounted to arevol ution in the region’ sbusiness practices.®

This essay offers an answer to the longstanding but unresolved controversy over why the Middle
East’s economic modernization entailed Westernization. The essence of my answer is that the region’s
commercid infrastructure, and specificdly the law of Idamic partnerships, remained essentidly stagnant
during severd centuries when Western commercia partnerships gained in complexity, evolving into more
advanced inditutions. In principle, the Middle East’ s commercid modernization might have entailed, asin
Western Europe, an evolution propeled primarily by indigenous socid forces. However, two key
components of the Idamic legd system, its law of partnerships and its inheritance system, created sdlf-
reproducing incentivesto keep business enterprisesssmall, Imple, and generdly ephemerd. Asweshall see,
an initidly smilar law of partnerships in the West, combined with a more diverse and more flexible
inheritance system, simulated enterprise growth, complexity, and longevity. An dternative route to the
development of large and durable enterprises might have involved the formation of business corporations.
This route was blocked by the absence within Idamic law of the concept of a corporate entity.

The observed divergencein theingtitutiond trgectories of the two regions produced what one may
cdl theldamic commercid criss of the eighteenth and nineteenth centuries. Thiscriss unfolded againgt the
backdrop of amassive risein the volume of European-Middle Eastern trade. Along the way, merchants

and financiers doing business under Idamic law lost market share to those able to rely on Western

® For an overview of the transformation, see Owen, Middle East in the World Economy.
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inditutions. Thisis because theindtitutional evolution of the West had turned Idam’ straditional commercia
inditutions into sources of competitive disadvantage. Earlier, during theformative period of Idamiclaw, the
commercid infrastructure of the Middle East had adapted remarkably well to the prevailing globa
economic conditions.

A society’s commercid capabilities depend onitslegd infrastructure. So when two societies with
different legd systemscarry on atrading relationship, in the aosence of countervailing incentives, merchants
belonging to the one with the more efficient commercid inditutions will enjoy advantages. If the pertinent
inditutions were fixed, the consegquent imbalance would be permanent. In fact, and as shown below, there
can be feedback from economic outcomesto the lawsthat spawned them. Thus, the declineof asociety’s
commercid effectiveness will create incentives for its merchants to reform its institutions. To be sure,
pressuresto dter laws need not yield immediate results. Economic failure may be accompanied by aperiod
of inditutiona stagnation.

| rgect, then, the view that laws evolve instrumentaly to track changing materid needs in a
perfectly synchronized manner. However, | aso rgect the counter-view that laws are fully autonomous
from market outcomes. In my anaytica framework ingtitutions not only congtrain activities but they shepe
the incentives to modify them. In forma terms, | recognize path dependence as well as the impact that
materid outcomes have on the specific “path” the economy subsequently follows. As such, my argument
fdlswithin the rubric of “higoricd inditutiond andysis’—an gpproach to which Douglass North, Thréinn

Eggertsson, Avner Greif, Paul David, and others have made semind contributions.” Greif's formulation

" North, Institutions and “Paradox of the West”; Eggertsson, Economic Behavior; Greif,
“Contract Enforceghility” and “Higtoricd Inditutiona Andyss’; and David, “Why Are Inditutions the
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distinguishes among sdf-enforcing, sdf-reinforcing, and salf-destroying ingtitutions. In the short run, asdlf-
enforcing inditution perpetuates itsdf as the expected actions of agents motivate and enable other
individuas to follow the associated behaviord regularity. Such an inditution is dso sdf-reinforang if it
exhibits pogtive feedback, in other words, it expands the range of Stuations in which the behaviorsin
questionare observed. Idamic partnerships condtituted, we shall see, just such asdf-reinforcing ingtitution.
A Hf-enforcing inditutionis saf-destroying if, while perpetuating itself in the short-run, it exhibits negetive
feedback by sowing the seeds of its own eventud demise. In the West, the partnership forms of the
medieval period proved to be salf-destroying.

The Westernization of Idamic economic practicesis often attributed to top-down measures serving
European imperidiam and implemented by leaders dienated from their own cultures. What frequently
escapes notice is that mounting pressures from awide range of market participants dso played sgnificant
roles. At least in the economic sphere, the reforms of the nineteenth century were designed to meet the
needs of investors unable to competein the emerging modern economy. Their beneficiariesincluded non-
Mudims whose forefathers had chosen to operate under Idamic law even when freeto do business under
dternative rules. They asoincluded Mudimswho consdered the commercid inditutions of classica Idam

to have outlived their usefulness®

‘Carriers of History’ 7’

8 Contemporary Idamists tend to characterize the loca and foreign indtigators of the Middle
Eadt’ s economic Westernization as cultural miscreants. My own argument offers a positive counter-
interpretation of the inditutiond trangplants in question. In responding to widdy felt needs, Middle
Eagtern reformers of the nineteenth century initiated along, still incomplete economic recovery.
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Idamic Partner ships

For an introduction to the rlevant e ements of Idamic law, let us step back to the tenth century—roughly
the fourth century after the advent of Idam. By thistimedl| criticd dementsof theldamiclegd sysemwere
in place. From the perspective of modern commercia practices, a striking fegture of this system is the
absence of the business corporation.® The distinguishing feasture of acorporationisthat it enjoyslegd rights
digtinct from those of the individua s who comprise its membership. A corporation may make and remake
itsown internd rules. Enjoying legd persondity, it may aso possess property, Sgn contracts, file clams,
and be represented in court. The debts of a corporation are not owed by its owners or workers as
individuas. Its decisions do not require a consensus of its membership. Furthermore, precisely becauseit
has alegd gatusof itsown, it can live on &fter itsinitid membersdie or otherwise rdinquish their rightsand
responsibilities”

In the pre-modern Idamic world, economic ventures requiring the cooperation of two or more
individuds were carried out not by corporations but by family enterprises or partnerships. In the case of
long-distancetrade, thetypicd pattern, especidly when family affinity wasnot afactor, wasfor asedentary
investor to finance a merchant who accepted the task of conducting acommercia misson. When formed
under Idamic law, such asingle-venture partnership was known asmud-~raba. Occasiondly, the merchant

would help finance the enterprise, or the investor would contribute to thework. In either case, theresulting

° With one mgjor exception, the wagf or pious foundation, classical Idamic law recognizes no
economic entity congsting of a collectivity of individuas. But even the wagf lacked many freedoms of a
corporation. See Kuran, “Public Goods under Idamic Law.”

10 Davis, Corporations, val. 2, chaps. 7-8; Coleman, Foundations of Social Theory, chap.
20; and Ramseyer, “ Corporate Law.”



partnership went by the name of mush-~raka or in~n. Whatever the exact arrangement, the partners split
profits of the enterprise, if any, according to a predetermined formula. The merchant was not liable for any
losses generated; his own businessrisk was limited to his expended |abor. The term “1damic commercid
partnership,” or smply “Idamic partnership” may be used to designate the class of contracts under
consderation, including the variants just defined.

The rules for forming and executing Iamic partnerships were not developed from scratch. ™! The
jurists who shaped them between the seventh and tenth centuries drew inspiration from the customs of
regions aready under Idamic rule? Y et, they refined the rules they borrowed, largely to accommodate
the needs of the mercantile class. Their sengtivity to the requirements of commerce is not surprising,
because inthisperiod many of therdigiousscholars (fulam~") who served asjuristswere themselves active
in long-distance trade, most asinvestors, afew asmerchants.™® Although Idam’s principa schools of law
did not agree on every detail, their partnership rulesby and largefacilitated commerce. Moreover, the most
widdy followed schoal, the Hanafi school, was particularly eager to legitimize the prevailing mercantile

customs. Remarkably, this exercise of mercantile power occurred about two centuries before the

1 Udovitch, Partnership and Profit, coversthe rulesin detail.

12 Certain Qur’ anic verses have been linked to the rules of Iamic partnership. The most
commonly invoked verse is 62:10: “And when the prayer has ended, then dispersein the land and seek
of Allah’s bounty, and remember much, that ye be successful.” But the implied associations are
tenuous. The identified verses say nothing about the organization of trade.

13 H. Cohen, “Economic Background,” table C-1, estimates that in the ninth and tenth centuries
75 percent of dl the rdigious scholars living in Idam’s Arab heartland earned a living primarily from
business. Although most were artisans or producers, many participated in commerce as investors.
Seven percent of the scholars in Cohen’s sample earned aliving exclusively from trade or
moneylending. On the power merchants wielded during Idam’sinitid haf-century, see dso lbrahim,
Merchant Capital.



governments of North-Western Europe took to enacting commercid rules established by the “law
merchant”—the voluntarily produced, adjudicated, and enforced rules of the merchant communities.'*
However, the Idamic rules underwent few subsequent changes. This could not have been due to an
absolute barrier to modifying or reinterpreting Idamic law. Changes did occur in other areas, such as
taxation and Statecraft. If the rules of commerce remained more or less unchanged, one must explain why.

Severa agpectsof Idamic commercid partnershipsrequire consderation. The partiesto anldamic
partnership enjoyed consderable latitude in setting profit shares. A merchant could claim an advantage on
the badis of intangibles such as reputation for honesty, geographic knowledge, and commercia expertise.
Likewise, an investor could congirain the merchant’s mandate in order to lessen hisrisk from the venture
(or her risk—a ggnificant minority of the investors were women). In particular, it was possble to place
geographic and tempora limitations on amission, restrict the people with whom the merchant could trade,
or make the profit shares contingent upon the merchant’s choices.™ In such ways, Iamic law bestowed
religious gpprova on mercantile cusoms.

Anyone familiar with modern ingtitutiona scholarship will see these customs and the associated
Idamic partnership rules as instruments for economizing on transaction costs. The partnership rules
developed by the maritimecities of Itdy, including thecommenda (or societas maris), whichispracticaly

identicd to the Idamic mud-~raba, were undoubtedly motivated by smilar consderaions, namdy, the

14 Benson, “ Spontaneous Evolution”; and Hunt and Murray, History of Business, chap. 4.

15 For example, the investor’s share could be set at, say, 40 per cent if the merchant
transported whesat but 60 percent if he choseto carry cloth. Udovitch, Partnership and Profit, pp.
74-75, 209-10, 257-58; Pryor, “Origins of Commenda,” pp. 30-31; and Gedikli, Osmanli Srket
Kultird, pp. 129-32, 156-67.



effident alocation of risks and expected returns.’® Both the commenda and the mud-~raba offered
investors and merchants more flexibility than the closest contractua form found in the Tmud, the Jewish
tisga. For dl itscommonditieswith other partnerships, thetiisga required equdity between theinvestor and
merchant in terms of either profit shares or shares of liability. Although Mamonides (1135-1204)
codification of Jewish law, the Mishneh Torah, relaxed this condition, it still required the merchant to be
lidble for part of the principal; in addition, it required his profit share to exceed his share of liahility.}” One
purpose of these restrictions was to promote fairness. But this objective often collided with the risk-return
tradeoffs consdered optimal by partnership members. It is noteworthy, then, that the shapers of Idamic
law generdly alowed the preferences of merchants and investorsto trump the concerns about fairnessthat
Idam shares with other religions.

Idamic partnership law was inflexible, however, in its ingstence that the principa consst of
currency. Also, if more than one partner contributed to the principal, the currency had to be the same.’8
Investing merchandise directly was prohibited, ostensibly to prevent unjust enrichment, more plausibly to
forestd| disagreement over the vadue of the initid investiment and disputes over the division of profits.
Hndly, the merchant’s misson was conddered incomplete until al merchandise bought on behdf of the

partnership had been reconverted into the selected currency.®

16 |_opez and Raymond, Medieval Trade, pp. 174-84; and Hunt and Murray, History of
Business, pp. 60-63.

17 Udovitch, Partnership and Profit, pp. 199-201.
18 1f one contributed silver aspers, the other could not contribute Venetian ducats.
19 Gedikli, Osmanli Srket Kultrd, pp. 76-77, 225-26.
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Insofar asthese ruleswerefollowed, they imposed aburden oninvestors driven to sdl merchandise
where the price was low. True, as in other economic contexts, traders could uselega devices(hiyal) that
dlowed the circumvention of inconvenient rules® By one such device, the sedentary investor would sl
his goodsto atrusted third-party and pass the proceeds to the impending partnership’ s traveling member;
and the latter would then repurchase the same goods on behalf of the now-congtituted partnership. This
procedure was obvioudy desgned to accomplish in two individualy legitimate steps a task that would
violate Idamic law if performed through asingle step.?t Although this and functionally similar legal devices
saw frequent use, there are also many examples of partnerships consistent with the spirit of the law.??

In an Idamic partnership, obligations arising from dedlings amost dways fell on the individua
partnersrather than on the enterpriseasawhole. A person who performed servicesfor the partnership had
to collect from each partner separatdly. Likewise, injured third parties could press clams only against
partners with whom they had direct dedlings, dthough a partner who settled aclam might seek restitution
from his fellows according to their shares of liability. The same principle gpplied to the partnership’s own

dams agang third parties. Its members could demand compensation as individuals, never as a collective

20 Rodinson, Islam and Capitalism, esp. pp. 35-37, 43-46; and Udovitch, Partnership and
Profit, esp. pp. 11-12, 63-64, 182-83. For agenera analysis of the role that these played under
classicd Idamic law, see Schacht, Introduction to Islamic Law, chap. 11.

21 Udovitch, Partnership and Profit, p. 183; and Gedikli, Osmanli Srket Kulturd, pp. 175-
83, 263.

22 In any case, even if the ban on investing merchandise was always violated, it need not have
been inconsequentid. In seeking to overcome its inconveniences through roundabout ways,
partnershipsincurred additiond transaction costs. The anticipation of these costs may well have
deterred the formation of some potentidly profitable partnerships. There could aso have been dynamic
consequences favorable to commerce. All ese equd, the greater the inconveniences of establishing a
partnership, the larger were the incentives to develop dternative inditutions.
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enterprise.®

If I have reviewed the distinct characterigtics of Idamic partnerships, this is because their most
common form, the mud-~raba, might have spawned the development of joint-stock companies and
eventudly the modern corporation.?* Like today’s giant firms, the typica Idamic partnership united
individuds lacking blood ties. Therules of Idamic partnershipswere designed to strengthen, if not to create,
mutud trust among individuas who could not necessarily rely on pre-exigting trust grounded in kinship.
Sgnificantly, Idamiclaw supported partnershipsamong individuds differing even by faith. Three of thefour
magjor Idamic schools of law, including the Hanafi schoal, explicitly alowed partnerships between Mudims
and non-Mudims. True, one of these three schoolsrequired every active party of aninter-faith partnership
to beaMudim, ostengibly to prevent the diverson of Mudim capitd into un-Idamic pursuits such asthe
wine trade.?® Nevertheless, the Idamic law of partnerships congtituted a step toward the creation of

enterprises capable of pooling the resources of large and diverse groups. Helping to emancipate the

23 Udovitch, Partnership and Profit, pp. 48-51, 98-101. The sole exception to these rules
arose with the unlimited commercid partnership (muf~wada). This contract required complete equdity
among partnersin dl financid matters. Accordingly, each member was consdered patidly liable for the
actions of the others. To third parties, therefore, it was equivaent to a sSingle person. In this one respect,
the unlimited partnership resembled a corporation. This hardly means, however, that it condtituted a
likely starting point for the indigenous emergence of corporate law. Precisaly because of its equality
requirement, it never gained popularity. Besdes, not even through unanimous agreement could its
members modify their rules of operation.

24 Each of these terms has assumed many meanings. By “joint-stock company” | mean an
enterprise whose capitd is held in transferable shares of stock by its joint owners. As defined in the
introduction, a“corporation” is an enterprise thet is legdly recognized as a separate entity enjoying
rights and liabilities digtinct from those of its members. The criticd distinction between ajoint-stock
company and a partnership is that the former’ s shares are trandferable. The corporation differs from
both in being recognized as ajuridica person.

2 Gedikli, Osmanli Srket Kulturd, pp. 140-47.
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individud from networks based on kinship, it also set the stage for replacing the “limited group mordity”
of the pre-industrid world with a“ generdlized mordity” congsting of abstract rules applicable to a broad
range of socid relations?® Although most mud-~raba agreements were formed between members of the
same ethno-religious group—Turks with Turks, Arabswith Arabs, Jaws with Jews, Greeks with Greeks,
and so on—in some places and periods inter-faith partnerships were common. Even kadis, or Idamic
judges, formed partnerships with non-Mudims?’

Wil into the nineteenth century Idamic partnership law served as the basis for commercid
cooperation throughout the Idamic world 2 Exhibiting little variation over time, it remained an organizationa
form conducive to trade ventures formed across familial and even communal boundaries. However, it did
not give rise to radicaly more complex enterprises cgpable of mobilizing vast resources from the masses
and living on indefinitdy. As will be shown, the Western experience was different: centuries before the
Industria Revolution the commenda spawned enterprise forms that were more durable as well as
gructurdly more complex. Why, then, did the two civilizations differ so markedly in their evolutionary
trgectories of their commercia organization? Why, starting from nearly identical partnership rulesaround

the tenth century, did one civilization devel op progressvely more complex commercid inditutionswhilethe

26 The two terms are drawn from Hirschman, “Rival Views of Market Society.”

2! See Goitein, Mediterranean Society: Abridgment, esp. chap. 10, for data from Cairo
around the eeventh century; and Gedikli, Osmanli Srket Kultdru, esp. chap. 4, for figures from
sxteenth- and seventeenth-century Istanbul. Againgt such evidence, Panzac, “Maritime Trade,” pp.
200-01, finds that in the eighteenth century mixed partnerships were rare in the maritime trade of the
Ottoman Empire; and Abdullah, Merchants, Mamluks, and Murder, pp. 91-92, reports that the same
pattern held in coevad Basra

2 Firestone, “Production and Trade’: Cizakca, Business Partnerships, chap. 1, 3; and
Gedikli, Osmanli Srket Kultiri. See dso Labib, “Egyptian Commercid Policy,” p. 68.
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other’ scommercid infrastructure remained more or less stagnant? Why, to restate the puzzle, did the West
produce ever more powerful solutions to the problem of generaing trust outsde the family while Idam’s

own initid solution—mainly the mud~raba—yproved self-reproducing?

Obstaclesto Enterprise Growth and L ongevity

Whatever its exact form, an Idamic partnership ended with the demise of any of its members, whether or
not the surviving partners learned of the death. The heirs of a deceased partner did not automatically
replace him. If the enterprise was to continue, anew partnership had to be negotiated.® Every additiond
partner thusincreased the risk of premature liquidation, so there were advantages to keeping partnerships
amdl and limiting their planned duration. The added vulnerabilities of large partnerships were doubtless
understood by third parties, who would have charged a premium to serve them. Still another obstacle to
large Idamic partnerships was that they lacked legal persondity. Third parties had to ded with partnersas
individuds rather than as representatives of an entity with legal sanding. Accordingly, they would avoid
providing services beyond the financia capacity of the particular partner with whom they were deding. In
principle, these limitations could have been surmounted by incorporating the enterprise. But thisoption was
blocked by the smple fact that classical 1damic law harbors no concept akin to the corporation.

To put these observationsin perspective, notethat amodern economy harborsfirmswith thousands
of employees. Each such employee actsdaily on behdf of an organization that may be sued and isexpected

to outlive its workers and shareholders. If the employees of even a modest modern firm were made

29 Udovitch, Partnership and Profit, pp. 117-18; and Gedikli, Osmanli Srket Kiltrd, pp.
236-32.
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persondly lidble for obligations incurred through their actions, they would find the risks intolerable.
Consequently, they would discourage the firm from making long-term commitments. Inany case, thefirm
itsdlf would have difficulty finding outsiders willing to do business. Mindful of the costs of collecting from
individud employees and of the meagerness of most persond portfolios, third parties would insst on
advance payment for their services. Moreover, the firm could borrow only for minuscule periods, lest a
desth or retirement void its contracts.

What is criticd is that the Idamic partnership was poorly suited to large and long-lasting business
ventures requiring the active or passve participation of many people. Not surprisingly, the typicd Idamic
partnership condsted of just two members, who pooled their resourcesfor asingletrade misson. Although
the mission could last a year or two, ordinarily it ended within a matter of months® True, mud-~raba
contracts with as many as 20 participants have been found.3! But even in these exceptiond cases, the
agreement covered asngle misson. Asfor the principd invested in the typical mission, it was quite smal,
becauserisk-averseinvestorstended to disperse their capitd among multiple trade ventures. Consequently,
even amerchant performing atrade misson financed by adozen investors could be carrying merchandise
of limited value. The participantsin the caravan trade of the pre-industrid Middle East conasted largely of

pedlars who bought and sold small quantities as the convoy moved from market to market.® Like the

30 Nothing prevented the renewal of a successful trade mission. But even the longest-lasting
cooperative commercia effort was terminated by the retirement or death of any partner.

31 Cizakea, Business Partnerships, pp. 66-77; and Gedikli, Osmanli Srket Kultlr(, pp. 237,
254, 259,

32 Steensgaard, Carracks, Caravans and Companies, chap. 1; and Chaudhuri, Trade and
Civilization, esp. chap. 10. The latter source (p. 205) reviews acommercid |etter written by an
Egyptian investor of the deventh century. The letter refers to merchants carrying goods on the
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caravantrade, maritime tradewasthe province of small traderstraveling with packs and basketsthat could
be loaded on asingle animd. Mgor commercia investors diversfied their risks by contracting with many
merchants traveling in different directions:> Surviving records point to merchants who commanded loads
vaued a many times those of atypica pedlar; many of them were financed by high-ranking officids®*
Sonificantly, even these eite merchants belonged to partnerships that tended to have few members. In any
case, wedthy officiasthemsaves pursued risk diversification, which meant that their resources got divided
among many partnerships.

The pre-modern Middle East never lacked investors willing to risk capitd in pursuit of financia
gan. Yet it did not devel op organizations capable of pooling the resources of large numbers of investors.
Thisfalurewashardly predictable early on. Inthe early Idamic centuriesthe Middle East wasteeming with
money changers, moneylenders, and pawnbrokers, dong with “merchant bankers” who, in the course of
thar commercid activities, accepted deposts, provided credit, intermediated payments through the
delegation of credit (haw~la) and bills of exchange smilar to modern checks (suftajas). These financid
operaionstook on “fairly complex forms’ asearly asthe mid-e ghth century, observes Abraham Udovitch,
“at least three or four centuries before anything comparableis recorded for medieval Europe.”® Sointhe

early Idamic centuries one might have expected modern banking to emerge in the Middle East. Yet,

investor’s behdf to various lands, suggesting that he had fragmented his investments.

3 Steensgaard, Carracks, Caravans and Companies, chap. 1; and Chaudhuri, Trade and
Civilization, chaps. 9-10.

34 Adhtor, “ Discussion on Udovitch,” p. 549; and Gedikli, Osmanli Srket Kltlr, p. 88.
35 Udovitch, “Ingtitutions of Credit,” p. 6.
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however impressive their operations by the standards of the day, pre-modern Middle Eastern financiers
delivered sarvices ether as individuas or through temporary, smdl, and generaly unspecidized
partnerships. Despite the advantages of a head-tart vis-a-vis Europe, the Middle East did not develop
locally owned banks until after it launched radica reforms under Western influences.

In principle, Idamic partnerships could have been used to pool vast amounts of capital and make
large loans to consortia of merchants. Accordingly, societies governed by Idamic law might have seen the
emergence of bank-like organizations—durable and speciaized associations lending pooled deposits for
aprofit. Exploring why the Idamic Middle East did not devel op such organizations, Udovitch suggeststhat
persona relaions played acriticd rolein financia operations, making it avkward to pool the resources of
savers unknown to each other; so credit transactions occurred mostly within the confines of tight
communities Thisinsight raisesthe question—not posed by Udovitch—of why the act of extending credit
long remained so persona. The argument in progress suggests a possible reason. Persond relations might
have remained important precisaly because partnershipsremained smdl enough to alow the providersand
users of funds to know each other.3” Had Idamic partnerships been able to accommodate multitudes of
investors, Middle Easterners would have learned to trust organizations and grown accustomed to
impersond finance. In other words, the enlargement of the region’s financid intermediaries would have
brought about the very socid transformation essentid to their acceptance and expansion.

As things turned out, Middle Eastern financiers refrained from forming financid intermediaries

3 Udovitch, “Bankers without Banks,” p. 272.

37 Greif, “Culturd Bdliefs” offers acomplementary explanation centered on sdlf-fulfilling
perceptions of commercia norms.
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capable of supporting large ventures of indefinite duration. The reasons are ana ogousto those that account
for the persstent smalness of commercia partnerships. The requirement of disbanding a financid
partnership at the death of any depositor or borrower raised the cost of running financia intermediaries.

It also hampered their growth.*

Ingtitutional Comparison with the West
Examining the West European and Idamic records between the eighth and twelfth centuries—the period
Udovitch associates with Idamic financid crestivity—one finds no sgnificant differences in regard to
businessscale or longevity. Nor does one encounter speciaized organizationsidentifiable asbanks. Neither
observationissurprisng, for thecommenda was no more hospitable to large and durable enterprises than
the mud-~raba.

Moving forward in time, we encounter striking organizationd differences. The Idamic world saw
the emergence of ethnically based networks that coordinated activitiesin various cities. In the seventeenth
and early-eighteenth centuries, prominent among these was an Armenian network centered in Iran.® In
terms of wedth and influence, however, the commercia networks of the Idamic world achieved nothing

comparable to the business conglomerates formed in Western Europe. More critical, they consisted of

% A complementary reason for the delay may have been the persistence of Idam’s formal
commitment to the eradication of interest. Whereas an individua might conced dedingsin interest
through undocumented stratagems, a bank expected to keep standardized accounts will have a harder
time disguising the nature of its operations. By thislogic, wherever the interest ban was enforced even
partidly, areuctance to publicize dedlingsin interest would have weakened the incentive to form large
financid intermediaries.

39 Curtin, Cross-Cultural Trade, chap. 9; Kévonian, “Marchands Arméniens’; and Matthee,
Tradein Safavid Iran, pp. 84-89.
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family firms that cooperated episodicaly rather than under the aegis of a centralized organization. Prior to
its reforms of the nineteenth century, the Middle East did not produce even one indigenous joint-stock
company. As Murat Cizakga observes, before the modern erait did not produce a single case of mass
financia mokilization through non-governmenta channesfor amgjor businessventure*® In 1908 aTurkish
commentator would write: “L et us say that somehow we managed to put together 3000 lirasand built afez
factory. How could we possibly compete against Austrian factorieswhose capita ismeasured in hundreds
of thousands of liras?"*

At the time this cry of despair was recorded, large-scde finance in the Middle East had come to
be dominated by Europeans, who were now playing a huge role in the region’s commerce. The region’s
earliest banks, such as the Imperia Ottoman Bank, the Imperid Bank of Persia, and the Anglo-Egyptian
Bank, dl established in the mid-nineteenth century, were European-owned and operated. Equdly
ggnificant, not until the early-twentieth century did predominantly Mudim-owned commercid banks
emerge, beginning with Bank Misr in Egypt and Is Bank in Turkey.*? Onthe eve of World War | very few
Mudim-owned firms existed in commerce, finance, or manufacturing.

Given that the early Idamic centuries saw remarkable dynamism in regard to commercid and

40 Cizakca, Business Partnerships, chaps. 2-4. Gedikli, Osmanli Srket Kiilturd, offers
supportive evidence. Even the largest partnerships had a smple form: many investors and asingle active
merchant. Also, the sumsinvested were minuscule by the emerging European standards.

4l Resad Sami, as quoted by Toprak, Milli Iktisat, p. 107 (my trandation).

42 Black and Brown, Modernization in the Middle East, pp. 73-77, 226-27; Landes,
Bankers and Pashas; and Pamuk, Ottoman Empire and European Capitalism, chap. 4.

43 Toprak, Milli Iktisat, pp. 82-83, mentions that in the entire Ottoman Empire there existed
only two noteworthy firms whose capitd was entirdly Mudim-owned.
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financid organization, one might wonder when the pace of ingtitutional development dackened. Thereare
ggnsthat the organizationd credtivity noted by Udovitch was not repeated in commerce or finance, even
though other sectors continued to experience inditutiond transformations. Maya Shatzmiller hasfound that
between the eighth and eeventh centuries, the formative period of Idamic law, the Arab-Idamic lands
dretching from Irag to Spain harbored 233 distinct commercid occupations. Later, between the twelfth
and fifteenth centuries, there were roughly the same number of occupations (Table 1). Remarkably,
between the same two periods the number of unique occupations in the bureaucracy and military tripled,
and the number of educationd, legd, or religious occupations more than quintupled. At least Snce Adam
Smith, we have known that divison of labor is among the corrdates of productivity improvements. So
Shatizmiller' s figures point to inertiain regard to commercid organization. This inference is consstent, of
course, withthe perastent smdlnessand smplicity of thetypica Middle Eastern partnership. It aso accords
withthe Middle Eagt’ sfallure to develop indigenous forms of the joint-stock company and the corporation.

Table 1. Didtinct occupations in Arab-Idamic world

Sector 8th-11th c. 12th-15th c.
Commerce 233 220
Bureaucracy, military 97 303
Education, law, rdigion 33 180

Source: Shazmiller, Labour in the Medieval Islamic World, pp. 255-318.

During thelong period when the commercid infrastructure of the Middle East essentidly stagnated,
that of Western Europe underwent gradud, but cumulatively very important, changes. A long chain of
developments transformed thecommenda into arich variety of partnership forms, including ones suitable

to broadly financed and durable commercid enterprises. Already in the thirteenth century Itaian financiers
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were forming partnerships for periods of severa years, rather than for predefined ventures, the prevaent
pattern in the Middle East. These new partnerships did not dissolve with the desth of a partner. Although
they dl darted as family associations, many metamorphosed into enterprises whose family members
contributed only aminority of the capitd and were consistently outnumbered by outside shareholders*

Moving forward a century, we come across bus ness enterprises cons sting of linked partnerships.
Headquartered in Horence, the famous Medici enterprise combined many separate partnerships, each a
separate legd entity that dedlt with the others on the same bas's as with outside customers, charging them
commissions and interest. One partnership served as a command center, the rest as tributaries. The
tributary partnerships reported to the center, which coordinated their activities to make them operate, in
effect, as branches of asingle enterprise.® The key implication is that the dissolution of one partnership
through adeath or retirement | eft therest of the enterpriseintact. The Medici enterprise thusforeshadowed
the modern holding company. Among its innovations was the facilitation of clearance operaions among
tributary partnerships.*

The period from the sixteenth century to the early-nineteenth century saw further developments.
Among the new organizationd forms was the joint-stock company, which was a partnership with
trandferable shares. Joint-stock companies could have many members—some had hundreds—so

reorganization became a dally matter. Courts took steps to smplify the reorganization process, thus

“4 Roover, Bruges, pp. 34-36; Usher, Deposit Banking, pp. 12-14; Hunt, Medieval Super-
Companies, esp. pp. 12-13, 25, 260; and Hunt and Murray, History of Business, pp. 105-06.

45 Roover, Bruges, pp. 34-42; and Roover, Medici Bank, esp. chap. 5.
%6 Usher, Deposit Banking, chaps. 1, 4.
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lowering the costs of maintaining continuity.*” Among the early joint-stock companies were the English
Levant Company and the Dutch, French, and English East India Companies. All had horizonslonger than
adngle voyage. Ther individud shareholders could invest in particular voyages or commit resources for
anumber of years; and the companiesthemsalves had some capital considered permanent.*® The number
of merchantswithin any given company wassmal by sandards of amodern multinationd firm. In 1592 only
53 merchants were affiliated with the Levant Company. *® However, by standards of the day, the companies
condtituted massive organizations.>®

Thisisnot the place for adetailed account of Europe’ s organizational evolution. For our purposes,
the criticd point isthat the West managed to devel op apanoply of new organizationa forms, including ones
suited to pooling large amounts of capitd for multiple commercid missons. In the process, Western
business communities gradudly overcame the obstacles to growth and longevity that continued to limit
commercid enterprisesin other parts of theworld, including the Middle East. By no means, of course, were
Europe' s new organizationd forms free of drawbacks. One member of alarge partnership could impose
losseson dl therest. Moreover, ajoint-stock company had no legal identity independent of the peoplewho

made it up; every partner became a party to legd suits by and againgt third parties, and also to suits

4" Harris, Industrializing English Law, pp. 142-43.

48 Steensgaard, Carracks, Caravans and Companies, chap. 3; Chaudhuri, Trade and
Civilization, chap. 4; and Chaudhury and Morineau, eds., Merchants, Companies and Trade.

49 Epgtein, English Levant Company, p. 36.
% Harris, Industrializing English Law, pp. 40-45.

20



between other partners.>! Although the consequent costs could be reduced by congtraining the freedoms
of individud partners, it was hardly practicd to micro-manage every partner.

In any case, Europe had long known an dternative organizationd form that avoided the serious
drawbacks of the joint-stock company: the corporation. Employed since the medieva erafor municipd,
educationd, and ecclesiagtical purposes, from the sixteenth century onward the corporation was used dso
for profit-oriented business. Thus, some of the super-companiesthat conducted trade between Europe and
the Middle East came to be chartered as corporations. Enjoying an existence independent of itsindividua
shareholders and employees, a business corporation did not have to undergo a reorganization at each
change in itsranks. Its individua members could not encumber it with debts that others members would
have to repay out of their own assats. Relative to the organizationa formsthat descended fromthemedieva
concept of a partnership, it thus provided a more secure solution to the age-old problem of establishing
durable enterprises able to exploit economies of scale and scope.>

Over and beyond the functions of the new organizationd forms, what is remarkable is the sheer
divergity of the optionsthat became avail ableto the European business community. Through sde contracts,
entrepreneurs effectively managed to mix and match the characteristic festures of the basic organizationa
forms, broadening their possibilities even further. Thus, they modified partnerships to give them greater

permanence and fine-tuned corporations to give minority shareholders protections against the decisions of

51 Harris, Industrializing English Law, esp. p. 144.

52 On the evolution of the business corporation, its significance for European economic growth,
and its advantages over partnerships, see Harris, Industrializing English Law, esp. chaps. 2 and 5;
and Lamoreaux, “Partnerships, Corporations.”
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the maority.>® The outcome was nothing less than an organizationa revolution that made Western
economiesincreasngly efficient a pooling resources and exploiting commercia opportunities.

This brings us back to our centra question. Why did the organizationa forms availableto Middle
Eastern business concernsremain essentidly fixed at atimewhen thosein the West expanded steedily? For
the answer, we mugt introduce anew cond deration: differences between the [Idamic inheritance sysemand

the inheritance systems of the West.

Theldamic Inheritance System

Of al the economic rules in the Qur’'an, the most detailed are those on inheritance. Redtricting the
individud’ stestamentary privilegesto one-third of hisor her etate, the Qur’ an reservesthe un-bequeathed
portionto sons and daughters, spouses, parents and grandparents, brothers and sisters, and possibly even
digant relatives, according to rules dependent on the exact compostion of the lega heirs. For certain
specid cases, the gpplicable rule differs across the two mgor denominations and, within the Sunni
denomination, acrossthe principal schoolsof law. One difference concernstheright to bequeath property
to ardativewhoisaready aninheritor. Only under the Shiiteinterpretation may the testator make bequests
to relatives dready entitled to part of the etate.>

The degreeto which theldamic inheritance system departed from thenorms of pre-ldamic Arabia

53 For awide variety of examples, see Lamoreaux and Rosenthdl, “ Organizationa Choice’; and
Lamoreaux, “Partnerships, Corporations.”

* Fyzee, Muhammadan Law, chaps. 11-13; and Coulson, Succession in the Muslim
Family, esp. chaps. 1-2, 8. In ether case, the entire estate of a person who dies intestate is divided
among hisor her legd heirs.
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is a matter of controversy.®® Whatever the extent of historica continuity, the imposed testamentary
restrictions clearly subordinated the individua’s persond preferences to the extended family’s need for
financid security and predictability. Also clear is that they strengthened the inheritance rights of femae
family members. Although afemde heir's entitlement normaly amounts to only haf that of amae in the
same class of inheritors® in seventh-century Arabia this right enhanced the economic security and socia
datus of women.

Itisfrequently noted that the Idamic inheritance system tended to equdizethe digtribution of wedth.
Another common observetion isthat at least its Sunni variants reduced intra-family tensons by preventing
wills from favoring certain heirs. More sgnificant here is that the sysem’ s mandatory sharing rules made
it difficult to keep property intact across generations. A study on Egyptian landownership trends during the
early-twentieth century documentsthe fragmentation of arableland into uneconomicaly-szed plotsthrough
the combined effect of population growth and the Idamic inheritance system.®’ Likewise, sudies of pre-
moderr Syriaand Pd estine show that fortunes often got fragmented. It was not uncommon for a dwelling
or shop to have morethan adozen co-owners. Moreover, the sudden desth of awedlthy person was often

followed by complicated lawsuits, as family members and business partners fought over the etate's

% Powers, Qur’ an and Hadith, finds smilarities between the Idamic and Eastern Roman
inheritance systems. He dso shows that the Qur’ anic verses on inheritance mark asmdler shift in
Arabian practices than is usualy presumed. For a survey of the debates, see Mundy, “Family,
Inheritance, and Idam.”

% For example, a daughter received half as much as a son, and the mother of the decedent
received haf as much asthe father.

>" Bagr, Landownership in Modern Egypt, pp. 79-83.
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distribution.>®

The difficulty of keeping wedth undivided is dso evident in gaigtics concerning the inter-
generationd tranamisson of wedth. Research on prosperous Ottoman families of the sixteenth-century
show that their descendantsrarely remained weathy beyond one or two generations. In contrast to Europe,
no mgor aristocracies developed in either Turkey or the Arab world. Although the prevailing inheritance
sysem was not the only factor at work—expropriations and opportunistic taxation were aso
ggnificant—what mattersis that it contributed to wedth fragmentation. In regard to enforcement of the
Idamic inheritance rules, wedthy Ottomans, including the military-adminigrative dlites, were trested more
or lesslike ordinary Ottoman subjects.>®

Jugt as the law of Idamic partnerships was sometimes circumvented, so Idamic inheritance
practices often diverged from the rdlevant rules. Successve Middle Eastern regimestook measuresto limit

the fragmentation of agricultura land.®° In certain placesloca normsalowed familiesto deny women their

% Marcus, Middle East, pp. 209-10; Doumani, Rediscovering Palestine, pp. 70-71; and
Meriwether, Kin Who Count, chap. 4.

% Kunt, Sultan’s Servants, pp. 44-56.

% From the early days of Idam, Middle Eastern rulers became acutely aware of the efficiency
losses and the reductions in tax revenue caused by property fragmentation. Accordingly, Idamic
jurigprudence sought to limit this fragmentation by classifying most arable land as sate property (initidly
ard al-mamlaka; under the Ottomans, miri). The cultivators of state-owned land enjoyed tenancy
rights and paid the land tax in return. However, they could not sdll, grant, or endow their plots. While
their use rights could ordinarily be passed on to descendants, the land itself was not subject to
inheritance rules, and generaly it could not be partitioned (A. Cohen, “Mér§”; Indcik, “Land Problems’;
and Cuno, Pasha’ s Peasants, chap. 4). When and where rulers were able to enforce their will, this
measure kept farms as viable production units. But it did not prevent the fragmentation of other
property, and it is movable wedth that is of primary interest here. The wedth of acommercid partner
would consst partly of cash and merchandise. At least to that extent, it was subject to Idamic
inheritance rules.
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legd entitlements. And various methods were used to keep immovable property undivided: pre-mortem
giftsto ardative, bequeststo aminor child of the person targeted for favors, arranged marriages between
legd heirs, Sde payments to induce the surrender of inheritance rights, and postponement of the estate’' s
divison.®! The last method was made possible by the Qur’ an’slack of specificity about when the division
had to occur. The resulting ambiguity permitted powerful men to keep edtates intact for years, even
decades, without formally denying lega heirs their rights.®? Still another method for keeping property
undivided was to convert it into a wagf, or “Idamic trust.” A wagf was statutorily indivisble, and its
beneficiaries could include or exclude anyone the founder desired. So establishing a wagf dlowed the
selection of who would control a property after one' s degth.%

Of course, to identify opportunitiesfor circumventing alaw isnot to establish that [aw’ sirrdevance
or to prove tha the opportunities were available to everyone. Take the last  circumvention method.
Because the scde of mercantile activities was generaly quite limited, few merchants became wedthy
enough to establish afoundation. In any case, ordinarily setting up a wagf was not costless; dthough the
relevant norms varied, founders were usualy expected to commit substantia resources to charity. The
option of postponing the estate’ sdistribution could present another problem. Some groups of heirslacked

apowerful person capable of consolidating control over the estate and resisting demandsfor itsimmediate

®1 Mundy, “Family, Inheritance, and Idam” pp. 49-65, offers much evidence. See dso Baer,
Landownership in Modern Egypt, esp. pp. 115-16, 163-66; Meriwether, Kin Who Count, chaps. 4-
5; and Powers, “Idamic Inheritance System,” pp. 19-27.

62 Meriwether, Kin Who Count, pp. 164-65, speaks of estates that remained undivided for as
long as 30 years.

83 Cizakca, Philanthopic Foundations; Y ediyildiz, Institution du Vagf; and Kuran, “Public
Goods under Idamic Law.”
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divison.

Since our chdlenge is to explain why the Middle East’s merchants and financiers lost ground to
Westerners, let usnow consider theinheritance practices of pre-modern Europe. These practices exhibited
bewildering diversity, partly because of Europe's politica fragmentation. But there could be mgor
vaidions even within a paliticaly unified region as smdl as Moravia or Lower Saxony. Moreover, rules
and customs could change over amatter of decades. Given thisremarkable variaghility, it isunsurprisng that
medieva Europe developed certain inheritance systems that were as inflexible as the most rigid Idamic
variants. In parts of England, one-third of a deceased man’s movable property was reserved for his wife
and another third for his children, who had to be treated equaly. Under medieva Germanic law, afather
had no testamentary powers at all; the post-mortem disposition of his property followed afixed formula.®*

For dl ther variaions, precticdly every inheritance system of pre-modern Europe differed from
the Idamic systemin two critical respects. First, none defined the family as broadly as the Qur’ an does.
Usudly the legd heirs were limited to the nuclear family. Second, because Chrigtian canon law did not
gtandardize inheritance requirements, practiceswererdatively easy to modify, and attemptsat reform were
unlikely to be ressted as sacrilegious. People on dl sides of the issue found it easy to give Biblicd
judtifications for their positions® Barriers to kegping estates intact across generations were thus

congderably lower in relation to the Middle East, where it was risky to chalenge the authority of the

64 Kuehn, “Inheritance,” pp. 454-61; and Platteau and Baland, “Impartible Inheritance,” esp.
sects. 2-3.

% Thirsk, “ European Debates on Inheritance.”
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Qur’an, especidly on a matter it addressed explicitly.%® From the Middle Ages to recent times, the un-
Idamic—and un-modern—devices of primogeniture (the preferencein inheritance given to the oldest son)
and ultimogeniture (the preference given to the youngest son) enjoyed legd recognition in many parts of
Europe. In the sixteenth and seventeenth centuries, when Western merchants were gaining increasing
control over ther trade with the Middle East, primogeniture was the dominant inheritance practice in
Britain, the Low Countries, Scandinavia, and partsof Austriaand France.®” In thelate seventeenth century,
over afew decades, the practice spread also within Germany.® This continent-wide trend alowed huge
numbers of wedthy families to keep their assets intact without resorting to such costly methods as

egtablishing awagf.®

Static Institutional Consequences
If Middle Easterners found it unduly cosily to prevent the fragmentation of mercantile wedlth, we might

expect this handicep to have stimulated indtitutional experimentation. Instead, and as we shdl now seg, it

% Another complication in the Middle East is that the pre-Idamic inheritance customs of non-
Arab converts, including the Turks and the Mongols, required the splitting of estates.

®7 Thirsk, “ European Debates on Inheritance,” Figure 1. See also Kuehn, “Inheritance,” pp.
457-60; Goody, Family and Marriage, pp. 118-25; Brinkmann, “Primogeniture’; Fichtner,
Protestantism and Primogeniture, esp. pp. 14-21, 72-75; and Platteau and Baland, “Impartible
Inheritance,” esp. sect. 3.

%8 Fichtner, Protestantism and Primogeniture, pp. 72-73.

%9 Certain European practices favoring one child were accompanied by compensatory
measures for his sblings. For example, where afamily’sland was reserved for its oldest son, hissgters
might recelve dowries and his younger son might be trained to take over the family’s commercia
operations. Such egdlitarian measures were cons stent with the goa of enterprise continuity. See
Patteau and Bdand, “Impartible Inheritance,” sect. 3.
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made Middle Eagterners less eager to find ways of increasing the Sze and complexity of their businesses.
Asastep toward identifying the dynamic processes at work, it will be ingtructive to compare the probable
consegquences of apartner’ sdeathin two particular jurisdictions. onethat alows primogeniture and one that
does not.

Congder a five-person partnership established in a European region where primogeniture is in
force. It congsts of three sedentary investors and two merchants. Each member’s designated heir is
commonknowledge. After the partnership hasbeen formed, and itstraveling members have converted their
capitd into merchandise, one of the investors suddenly dies. The partnership has ended, and its deceased
member’ s share has passed to hiseldest son. In principle, the son may use hiswindfal gain on some other
venture or seek to renegotiate the terms of the interrupted enterprise. Alternatively, he may agree to the
origind terms, |etting the venture proceed as though no death had occurred. Higtoricdly, the initid terms
were often reproduced automaticaly, for the partners and their heirs agreed in advance to preserve the
venture even in the event of adeath. Such an agreement was credible because every partner had an single
aternate who wastypicaly trained to take over hisfather’ sbusiness. It benefitted all concerned parties by
raising expected profits.

Now suppose that an identica partnership has been formed in aregion under Idamic law. Again,
one investor dies while the active partners are preparing for their journey. The decedent’ s share must be
divided among his possbly numerous rdativesand, if heleft awill, one or more non-rdatives. Imaginetha
there are four heirs. These heirs may agree to join the surviving members of the initid partnership to
establishanew, eight-person partnership. They area so free, with or without Side payments, to recondtitute

the divided share by having three of them relinquish their inheritance rights in favor of the fourth. So there
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isnoformd barrier to the venture sfunctiond continuity under apartly renewed membership. Neverthdess,
adgnglefinancidly strapped heir may ingst on the old partnership’ s liquidation. Such an outcomeisdl the
more likely because the heirswill not have been groomed for carrying on the business. Under the Idamic
inheritance system the set of heirsand their shares can change substantidly following the birth of anew heir
or the deeth of an exigting one. The consequent uncertainty dampens every heir’ s commitment to ongoing
enterprises.

In the Middle Eadt, then, the probability of premature dissolution is particularly high. A further
problem isthat each heir’s entitlement is to a prescribed fraction of every asset in the estate, movable or
immovable.”® Remember that contributionsto an Idamic commercia partnership must bein currency, and
its dissolution requires the liquidation of dl of itstangible assats. In principle, an heir may force the sale of
any good owned at the time of death, in order to receive his proper share of its net worth. In the absence
of indivighilities an impeatient helr’s demand for immediate settlement might be met by liquidating only his
own share of each good. However, apartid liquidation may force the surviving partnersto seek additiona
funding. In any case, indivighilitieswere not unusud; apartnership’ s assets sometimes included items such
as daves and livestock. So partners could well be forced to make sales at inconvenient times and places.

The number of heirswasnot dwayslarge. If amerchant died intestate, and hewas survived by one
wife and asingle son, his heirswould be limited to two, withthe wife entitled to an eighth of hisestate and
the sonto the remaining seven eighths. Y et, successful and wed thy merchants—precisaly those who might

have pressured the courts to recognize increasingly complex commercid organizations—ordinarily hed

70 Coulson, Succession in the Mudlim Family, pp. 2, 240.
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larger households, because they tended to have more children and were more likely to have multiple
wives Anditis in casesinvalving large estates that the wedlth at stake made it worthwhile to launch a
lawsuit. Reviewing the court records of Gaata, Istanbul from the sixteenth and seventeenth centuries, Fethi
Gedikli finds numerous uits by heirs demanding their shares of a prematurely dissolved partnership’s
assets.”> Some of the merchants included in these records had so many heirs as to make serious
fragmentation inevitable,

Inthe same vein, Abraham Marcus points to two eighteenth-century merchants based in Aleppo.”
The fortune of the first was split among his wife and thirteen children from consecutive marriages, and that
of the second was divided among his four concurrent wives, saven sons, and Sx daughters. When the
decedent had no surviving sons, many secondary relatives could gain entitlements. Cases reviewed by
Marcus illugrate the possibilities: wife and four nephews; sster, uncle, and aunt; sister and three sons of
acousn; wife, two ssters, and seven cousins, wife, daughter, materna grandmother, and two sisters. Nor
need the rights generated by a partner’s death be limited to his own kin. Since co-owners could sdl or
pledge their shares, the surviving members of a lapsed partnership might be confronted with persons
unknown to their deceased ex-partner.”™

Could the dangers of premature dissolution have been lowered by sticking to family businesses?

1 Meriwether, Kin Who Count, pp. 94-95.
2 Gedikli, Osmanli Srket Kilttrd, esp. pp. 117-18, 226-32, 256-60.
8 Marcus, Middle East, pp. 209-10.

4 Marcus, Middle East, p. 113. While Marcus mentions this possibility in rlaion to sharesin
red estate, it gpplies o to sharesin acommercia partnership.
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After dl, cooperation is achieved more easlly within families than among non-reaives, which iswhy family
businesses are common even today. But one must not exaggerate their durability within the milieu of
concern here. In the pre-modern Middle East prosperous merchants often invested in land, so successful
commercid businesses often died with their founders. In any case, we should not lose sight of the reason
for focusng on partnerships, whichmay be formed between non-relatives. Cooperative ventures can pool
vadlly greater resources by crossing family boundaries. This is why it has made sense to focus on
mud-~raba.

Where mud-~raba differs from its close Western counterpart, the commenda, isthat the costs of
re-starting amud-~raba are higher. A deeth could force the liquidation of an Idamic partnership that would
eadly be recondtituted if it had been formed in a European region subject to primogeniture. In the Idamic
world, then, the incentive to form large partnerships would have been wesker than in Western Europe. By
the same token, the willingness to make long-term commercid commitments would have been relatively
more limited.

If costs are borne by surviving members of a partnership that loses a member, it follows that,
regardiess of the prevailing inheritance regime, anything that shortens expected life spans will diminish the
atractiveness of large partnerships. So it is that in Tuscany average partnership Sze shrank temporarily
during the Black Degth. Hereis an explanation by Edwin Hunt and James Murray: “[H]igh mortdity from
the recurring plagues made long-term commercid associaions very tenuous, especidly when many heirs
had become more interested in gpending their inheritance than in perpetuating the busness. And [large

multiple partnerships] had become increasingly risky, requiring the close and dedicated attention of the

31



owner-managers.”” To this one may add that the risks of expanding a partnership depend, in addition to
natural factors, on the prevailing inheritance sysem. Varying the inheritance system, with mortdity held
congtant, will yield an inverse reationship between average partnership sze and the difficulty of keeping
property undivided. A society that encourages wedth fragmentation will have smdler partnershipsthan one

that provides waysto avoid it.

Dynamic Consequences
To understand why the Middle East’s commerce with the West fell increasingly under Western
domination, we need to explore the dynamic consequences of the identified differences among Western
and Idamic inheritance regimes.

The larger and more durable partnerships of Europeans unavoidably generated problems of their
own, and the ensuing responses extended well beyond the accommodation of impatient heirs. To track
resource flows and facilitate coordination, it became necessary to develop sophisticated accounting
systems. Increasesin the volume of shares changing handsinduced the emergence of forma equity markets,
whichthen madeit easier to rase new capitd. Larger and longer-lasting partnershipsingtigated the creation
of hierarchica control systemsto economize on deliberation and decison costs. To list dl the adaptations

that turned Europeinto afinancial and commercial power house remains, of course, outside our purview.

> Hunt and Murray, History of Business, pp. 154-55.

6 Hunt and Murray, History of Business, review developments to 1550. For the subsequent
evolution of Western business structures, see Harris, Industrializing English Law; Ireland, “ Capitalism
without the Capitaist”; Freedeman, Joint-Sock Enterprise in France; and Nedl, Rise of Financial
Capitalism.
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Suffice it to say that each of the European innovations reviewed earlier—linked partnerships,
conglomerates, joint-stock companies—contributed to the organizational complexity of the modern globa
economy.

The commenda, likethe generd partnership in usein medieva Northern Europe, turned out, then,
to be a sdf-destroying ingtitution. In creating opportunities for wedth cregtion, it aso set the stage for
enterprises of greater Size, scope, and durability. And the resulting complex partnerships generated new
problems, which fuded further organizationa innovations. Not that every new organizationd form met
immediatdy with sweeping approva. Asin other contexts, vested interests put up resistance. For example,
the British crown long inhibited the formation of business corporations by making it expensveto obtain a
corporate charter, and existing corporations opposed new ones to limit competition. But with every new
organizationd form, asits advantages grew, adoptionseventualy spread. In turn, these successes prepared
its destruction by stimulating a need for ingtitutions conducive to even larger and even more complex
business enterprises.

The perdgtently smdl partnerships of the Middle East did not face the accounting, coordination,
and liability problems that demanded innovative solutions in Europe. So the Idamic inheritance system
effectively closed off one path to economic modernization. In principle, of course, the Middle East could
have developed modern organizationd forms through some dternative path. Redizing that Westerners
dominated the cross-Mediterranean trade, Middle Eastern merchants might have sought to emulate, say,
the linked partnerships of the Medicis. However, it was not until the eighteenth century that trade with
Europe loomed large in the Middle East’s external economic relations. Until then, its trade with other

regions remained more important. Moreover, Middle Easterners remained comptitive in trading emporia
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where they did not have to compete with merchants backed by advanced indtitutions. In fact, in certain
emporia, including South East Ada and East Africa, Idam’'s commercid inditutions offered papable
advantages over ther indigenous counterparts, as evidenced by the eagernesswith which loca communities
borrowed key inditutions of the Mudims with whom they came in contact. Emulating Western business
practices did not become apressing need until the eighteenth century. Significantly, acentury after thispoint
was reached, reforms were undertaken to enable al Middle Easterners, including Mudims, to conduct
business under borrowed Western lega codes.

By the seventeenth century, it was possible to establish business corporations Smply by emulating
the European super-companies active in the Middle East. So another path to economic modernization
would haveinvolved amendmentsto Idamic law befor e it became necessary to adopt Western ingtitutions
onawholesde bass. Alternaively, a cregtive person might have conceived of an organization akin to the
business corporation independently, while seeking a way to build a durable enterprise resstant to
fragmentation. But the Idamic world's lack of familiarity with the corporate form made such an
organizationd innovation improbable. In Europe, where the corporation had long served diverse functions,
extending the concept to the commercid domain did not require a mgor conceptua legp. Besides, the
courts were aready accustomed to dealing with corporate bodies. In the pre-modern Middle Eadt, by
contrast, the business corporation would have represented a revolutionary concept. Lacking experience
with cases involving fictitious persons, the Idamic courts would have had to dter their operations
fundamentdly.

Perhaps the most obvious dterndtive to the modernization path actudly followed—the wholesale

adoption of ingitutions born in Europe—would have involved liberdizing the inheritance rules tha
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condrained enterprise growth and durability. However, the explicitness of the Qur’ anic provisons on
inheritance assured that they would not be openly questioned or resisted, except in agrave crisis.

For many centuries, therefore, dl these dternative paths remained paths not taken. While the
commenda’s successes undermined its own viability, not even the failures of the mud-~raba induced
fundamenta ingtitutiona changesin the Idamic Middle East. On the contrary, the mud-~raba turned out to
be a df-reinforcing inditution. Indeed, by spreading to regions beyond Idam’s heartland, it limited the
trading emporia in which Middle Eagtern traders encountered difficulties. The resulting organizationd
dagnation prevented Middle Eastern merchants from remaining competitive with their Western
counterparts. Aslate asthe sixteenth century, it should be noted, the resulting gap in commercid cgpabilities
remained smal. However, it was bound to grow.

As dready mentioned, around the tenth century the West and the Middle East had functiondly
more or less identicad commercid ingtitutions. What differed was the inheritance system and the lega
system’ sopennessto corporations. Why these differencesin ingitutiona pre-conditions? In particular, why
did the Idamic inheritance system rule out primogeniture while European laws proved flexible enough to
dlow it? And why did the founders of Idam’slegd schools not leave room for corporate entities? S. D.
Goitein offers a plausible answer to the first puzzle.”” In ancient Western Arabia, the birthplace of the
Idamic inheritance system, most wealth belonged to traders and nomads whose possessions consisted of

movable and eadily partitioned goods, such asanima herdsand cash. So the Idamic inheritance rulestook

" Goitein, Mediterranean Society: Abridgment, p. 190.
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shape in a society unconcerned with asset fragmentation.” By contrast, the Roman and Germanic legal
systems, the founts of the Western ingtitutions of concern here, developed in agriculturd societieswhose
members sought to keep land in units large enough to sustain afamily. Asfor why Idamic law turned out
to bethoroughly individudigtic, akey factor was probably the factiondism that crested the Sunni-Shiiterift
just afew decades after Idam’s emergence. Fearing further divisons, the jurists may have endeavored to
keep factions weak by denying them opportunities for achieving legd standing as collectivities.

Perhaps smdl events—intringcaly inggnificant events that would not have left higoricd
traces—helped to close of f certain evolutionary paths. But whatever thefull explanation for the differences
in pre-conditions, they clearly had unintended and unforeseeable long-term consequences. Most critical
here, for dl itsvirtues, including the brakesit put on hereditary inequdity, the Idamic inheritance system
dampened incentives to enlarge partnerships. A further ominous consequence was the absence of

inditutiond advances that would have dlowed large enterprises to form and operate efficiently.

Comparison with Recelved Explanations
There have been other attempts to explain why the Idamic world lost economic ground to the West. Until
the mid-twentieth century, apopular explanation wasthat Idam definesatime ess, closed, and unadaptable

economic system. By thisaccount, thefixity of Idamic law blocked the organizationd adaptations necessary

8 The details of the Idamic inheritance system were worked out over the next few centuries,
with inputs from heavily agricultura societies. But its egditarian principles endured, doubtless because
they are spdlled out in the Qur’ an.
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for the Middle East to remain commercially competitive.”® Y et, Idam’ sfirst few centuries saw fundamental
ingtitutiond changes. Asacase in point, Idamic partnership law took shape over three centuries. In any
case, certain economic inditutions of the Middle East—for ingtance, its diverse tax systems—continued
to evolve even after the legdly formative period. Insofar as commercid and financid ingtitutionsstagnated,
it is essentid, then, to provide a mechanism, or a set of mechanisms, to account for the historical record.
This paper has offered mechanisms centered on the Idamic inheritance system and the ultrarindividudism
of Idamic law.

Inadtill influential paper, Claude Cahen observesthat the commodities Middle Easterners wanted
from abroad were found primarily in the East.2 In addition, he says, Middle Eastern markets were large
enough to absorb the region’ s entire production. From these premises, Caheninfersthat it was naturd for
the Middle East’ s merchants to concentrate on businesswith Centra Asa, India, and the Far Eadt, leaving
the Mediterranean emporium largely to Westerners. Moreover, it made sensefor Middle Easternersto use
their exportables mainly for fabled luxuries from the East. While avoiding the fdlacy of ingtitutiona
unchangeshility, this explanation makes the mistake of tregting production volumes as fixed. Granted that
trade with the East was more important, profit opportunities might have induced some local merchantsto
seek thelr fortunes in the Mediterranean emporium; and these opportunities would have simulated the
production necessary to meet the Western demand. If it isgranted that Middle Eastern traders could have

been active in the West as well, we are |eft with the task of explaining why the Middle East’ sexperiences

" For one variant of this view, see Cromer, Modern Egypt, esp. vol. 2, pp. 228-35. This
argument is critiqued by Kuran, “l1dam and Underdevelopment,” sect. 4.

80 Cahen, “Dédin Commercid.”
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differed across trading emporia. Europe's ingtitutional advances put Middle Eastern merchants at a
disadvantage, but, & leagt initidly, only inthar interactions with Europe. Since economic modernization was
delayed aso in the Eadt, right up to modern times the Idamic legal system kept Middle Easterners
competitive in Eagtern markets.

K. N. Chaudhuri offerstill another explanation that suffers from an assumption of fixity.* Asarule,
he observes, the Middle Eastern and Far Eastern traders active in the Indian Ocean wielded little politica
power. Consequently, few earned much, and they failed to achieve the scale economies necessary for
effective competition againgt European companies. But why was the requisite palitica influence lacking,
when earlier merchants were powerful enough to have significant representation among the jurists who
shaped Idamic law? Reversang Chaudhuri’s causdity, | would suggest that merchants were persstently
weak because the legd infrastructure of the Middle East (and of the Far East) discouraged large-scde
commerce. Had Idamic law made it easer to keep commercid fortunes intact over generations, the
merchant dassmight have gained sufficient srength to inducethe inditutional changesessentid to remaining
competitive. The same criticism gppliesto Mehmet Geng' stheory of the Ottoman Empire sfalureto keep
up with Europe.2? The concept of helping merchants to prosper was dien, maintains Geng, to theideology
of the Ottoman ruling class. True enough, but why, say around the seventeenth century, were Ottoman
merchants too weak to reshape the dominant ideology in their own interest?

Every rdigion affects economic performance by hdping to shepethelegd framework for economic

exchange. But rdigious interpretations, like the laws these underpin, are changesble. If they stagnate, one

81 Chaudhuri, Trade and Civilization, chap. 10, esp. p. 212.
8 Geng, Devlet ve Ekonomi, chaps. 1-4.
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must identify the underlying causes. In the Middle East, common knowledge about therisks of forming large
partnershipsled merchants and investorsto avoid devel oping them. Thesmpleorganizationd formtypicaly
used to conduct long-distance trade, themud-~raba, was thus saf-enforcing. In was dso sdf- reinforang,
because the gability of the Middle East’ scommercid infrastructure contributed to the conditions noted by
Chaudhuri and Geng. Specifically, the socid standing of the merchant classweakened over time, facilitating
the spread of anti-mercantile ideologies. It thus became dl the more difficult for merchants to get new

contractua forms accepted as properly Idamic.

The Commercial Ascent of ReligiousMinorities

The essence of my argument has been that the Middle East found itsdlf engulfed in acommercid crissas
the West developed commercid ingtitutions more efficient than those of Idam. How might this argument
be tested? The experiences of the Idamic Middle East’s religious minorities—chiefly the Greeks, Jews,
Armenians, and Chrigtian Arabs—offer a pertinent naturd experiment. Unlike the Mudim mgority, these
minorities were entitled, especidly on matters of persona status but to an extent dso on business matters,
to chooseamong legd jurisdictions. From the early days of 1dam, they could establish Idamic partnerships
and take their disputes to Idamic courts; they could also use non-Idamic contractua forms and opt for
arbitrationwithin their own community. Their recorded choices can provide va uable information about the
relative efficiency of competing legd systems. And variationsin these choicesmay yidd cluesasto changes
in reldive efficency.

For the better part of the millennium that our narrative has spanned, from around the tenth century

to the eighteenth, the Middle East’s Chrigtian and Jewish traders routindy opted for Idamic contractud
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forms. Writing in Spain in the twefth century, Mamonides complained of Jewish traders doing busness
inan*“Idamic manner.”® What bothered him wasthat his co-religionistswerefavoring Idamic partnerships
over the Jawish'iisga, because the former offered broad optionswith regard to profit shares. Other rabbis
complained about Jewish merchants taking disputes among themselves to Idamic courts. Like Jewish
merchants, Greek merchants made heavy use of theldamic lega system. The Idamic courts were popular
among minorities partly because of their superior enforcement capability.®* However, also relevant wasthe
relative efficiency of Idamic law. Itslocd dternatives were not fundamentally different, so the advantages
of better enforcement tipped the balance. These observations accord with the fact that in this period the
region’s minorities did not dominate its internal commerce.® Since traders of al faiths generdly relied on
the same indtitutions, thisis not surprisng.

Evidence from later centuries shows that religious minorities continued to conduct much of ther
business under Idamic law. In seventeenth-century Kayseri Greeksand Armenianstook their financia and
commercid disagreements to Idamic courts at about the same per capita frequency as Turks® There is
more evidence of Jews using rabbinica courts. But the rabbinical responsa are loaded with complaints

about Jews flouting Jewish law. Among Ottoman Jews of the fifteenth and sixteenth centuries the use of

8 Udovitch, “Ingtitutions of Credit,” pp. 199-201.
8 Fischd, Jews, p. 29; and Goitein, Mediterranean Society, 1, chap. 3.

8 Although certain sectors and regions could be controlled by one religious community or
another, Mudims were by no means unsuccessful in the most lucrative arenas.

8 Jennings, “Kayseri,” pp. 181-82. For further evidence, see Argenti, Chios, p. 208; Faroghi,
Men of Modest Substance, pp. 183, 191; and Jennings, Ottoman Cyprus, p. 133.
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Idamic courts was widespread.®” Evidence pertaining to Christian courtsin the Ottoman Empire is quite
limited relative to evidence of Christians gppearing in Idamic courts as litigants, witnesses, guardians,
agents, buyers, and sdlers, most certainly because Greeks, Armenians, and other minorities generaly took
their disputes to Idamic courts.® Data from | ate-eighteenth and early-nineteenth century Damascus show
that non-Mudims often appeared before Mudim judges with complaintsagaing their co-reigionists, even
agang their own relatives.

If the Idamic inheritance system did indeed help to give the Idamic commercid sysem a sdf-
reinforcing character, might the religious minorities have escaped the consequences of thisstagnation? After
al, their “choice of law” applied with specid force to inheritance, consdered a matter of persond datus.
Inprinciple, moreover, the inheritance systems of the minorities could have shown the same variaionsfound
in Europe. There was no legd obstacle to the use of primogeniture among, say, the Greeks. Yet, the
inheritance practices of non-Mudim subjects resembled those of Mudims. This was because anyone,
regardless of fath, could chdlenge an inheritance arrangement in an Idamic court. Mindful of this right,
whichdisgruntled Chrigiansand Jewsroutindy exercised, minority familiestook careto accommodatether
members who might demand an Idamic settlement. For instance, a daughter would receive ashare of her
father’ sestate, lest she seek redressin an Idamic court. Consequently, fragmentation was as much athrest
to enterprises owned by non-Mudims asit was to ones of Mudims.

The foregoing pattern started to change sgnificantly only in the eighteenth century, when huge

numbers of Chrigtians and Jews became protégés of one European power or another, largely to benefit

87 Shmudlevitz, Jews of the Ottoman Empire, chap. 2.
8 Al-Qattan, “Dhimmés in Mudim Court,” p. 439.

41



fromthe growing competitive advantages conferred by Western laws. As protégés, they gained the ability
to use consular courts operated by European functionaries familiar with Western legd developments. The
consular courts enforced forma insurance contracts, recognized judicia personalities, made room for
lawyers, and attached evidentiary value to documents even in the absence of corroborating ord testimony.
In addition, they were accustomed to deding with large and complex organizations, including joint-stock
companies and corporations. In al these respects, the traditiond Idamic courts, which did not recognize
any of the new organizationd forms, were a best unreliable.

The region’s Mudim merchants—Turks, Arabs, Persgans, and others—might dso have started
changing jurisdiction. They could observe that the religious minorities were gaining ground in loca
commerce and finance, and d o that they were making inroadsinto thetrade with Europe. But jurisdictiona
switches by Mudims would have entailed a huge bresk with the time-honored legd tradition that denied
them the choice of law available to rdigious minorities. Hence, their only redigtic option was to demand
moderncommercid courts, in the expectation that new lega opportunitieswould enable them to overcome
their handicaps. In the nineteenth century, a a time when political and military weaknesses made local
statesmen increasingly receptive to reforms, the Middle East entered anew legd erawith the creation of
essentidly secular commercid courts in Istanbul, Alexandria, and Cairo. These new courts, which were
followed by others, did not ingtantly restore the competitiveness of merchants accustomed to doing business
under 1damic law. For one thing, the new courts did not become proficient overnight. For another,
precisely because of past ingtitutiona handicaps, few Mudim merchants possessed adequate financia and
human capitdl.

Evidently, the long stagnation of I1damic commercid law had reduced its apped to profit-seeking
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merchants. Individuads sgnd something about the relative efficiency of dternative legd sysemswhen they

walk away from one and embrace ancther.

Conclusion

Economic higtory is replete with unanticipated long-term consequences, both good and bad. The Idamic
commercid crisstha accompanied the rise of the modern globa economy isan example of an unfortunate
consequence that could not possbly have been foreseen a millennium earlier. The Idamic law of
partnershipswaswel| suited to the medieva economy inwhich it developed. The Idamicinheritance system
served asan equdizer of wedth by providing mandatory inheritance sharesto dl sonsand daughters. Wheat
could scarcely have been predicted a millennium ago is that these indtitutions, in the face of developments
outside of Idamic domains, would end up incapacitating Mudim merchantsin their dedings with the West.
Nor, a thetime, was there reason to fear that certain provisons of Idamic law would give Christians and
Jews of the Eastern Mediterranean commercid advantages over the Mudims among whom they lived.

Ever ance the Middle East became an economicaly underdevel oped region, thoughtful observers
have wondered whether Idam has discouraged commerce, enrichment, and growth. It is hard to find
intentional measures that makes |dam stand out among the world’ sgreet religions as a source of economic
inefficiency or retardation. On the contrary, it is easy to link early 1dam to indtitutions supportive of
enrichment. Nevertheless, some of these very ingtitutions turned into sources of inefficiency. Idam’s law
of partnerships limited enterprise continuity by requiring reorganization a every death or retirement. Its
inheritance system compounded the problem by raising the cost of reorganization. And the lack of an

Idamic concept of corporation blocked dternative paths to economic modernization.
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Given the important role that Idamic law played in the economic life of the pre-modern Middle
Ead, itishardly surprising to find that it contributed to the region’ seconomic frustrations. But the underlying
mechanisms have never been clear. Part of the explanation, we have seen, lies in certain organizationa
congraints that Idamic law imposed on economic life. Another part, dso criticd, isthat the legd sysems
of the West dlowed greater opportunities for organizational advances. It is the resulting divergence of

civilizationa paths that turned Idamic law into acommercia handicap.
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